May 2010
In March 2010, President Obama signed the Hiring Incentives to Restore Employment Act (the “HIRE Act”). Most
significantly for employers now hiring, the HIRE Act provides employers (a) a Social Security payroll tax exemption for
hiring unemployed workers, and (b) an additional tax credit for retaining the new hires for at least one year.

Social Security Tax Exemption for Newly-Hired Workers
The HIRE Act provides employers with an exemption from paying their portion of the 6.2% Social Security payroll tax for
each worker hired in 20101 who has been unemployed for at least 60 days. To qualify for the Social Security payroll tax
exemption, an employer must:


hire a new employee from February 4, 2010 through December 31, 2010; and



obtain a signed affidavit from the newly-hired employee on Form W-11 certifying, under penalty of perjury, that the
new employee worked fewer than 40 hours during the 60-day period ending on the first day of employment. 2

The Social Security payroll tax exemption is effective from March 19, 2010 through December 31, 2010. 3 Eligible employers
will claim the payroll tax exemption on a Form 941.4

Additional Tax Credit for Employers Retaining New Hires
The HIRE Act also provides employers with an income tax credit for each qualifying worker hired from February 4, 2010
through December 31, 2010 and employed for at least 52 consecutive weeks thereafter. The amount of the credit is the
lesser of (a) $1,000, or (b) 6.2% of wages paid to the qualifying worker. Qualifying workers must receive wages during the
second 26 weeks of employment that are at least 80% of the wages received during the first 26 weeks of employment.
Employers can claim this credit when they file their 2011 income tax returns.

Limitations and Suggestions
Note that neither tax benefit under the HIRE Act is available if an employer replaces an existing employee with a newlyhired worker, unless the existing employee terminates voluntarily or was terminated for cause. Finally, neither tax benefit
is available to an employer hiring family members and specified relatives, including family members of anyone who owns
more than 50% of the equity interests of the employer.
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The 6.2% Social Security payroll tax is imposed on both employers and employees. The employer and employee each pay 6.2% of the
first $106,800 of the employee’s income in 2010 as Social Security payroll tax. As a result, the HIRE Act exemption for the employer
portion of Social Security payroll tax can save employers up to $6,621.60 per newly-hired employee in 2010.
2

Although Form W-11 (HIRE Act Employee Affidavit) does not get filed with the IRS, it must be retained with other payroll and income
tax records. It is available here: http://www.irs.gov/pub/irs-pdf/fw11.pdf.
3

Note that employers must continue to withhold the employee’s portion of the 6.2% Social Security payroll tax as well as other
applicable employment and income taxes. The Social Security tax exemption has no effect on the employee’s Social Security payroll tax
obligations for 2010, or his or her future Social Security benefits.
4

The IRS has released a revised Form 941 (Employer’s Quarterly Federal Tax Return) to reflect the HIRE Act that is available here:
http://www.irs.gov/pub/irs-pdf/f941.pdf. The instructions for newly revised Form 941 are available here: http://www.irs.gov/pub/irspdf/i941.pdf.
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Employers should implement procedures to ensure that all eligibility (including the new hire’s certification of prior
unemployment on Form W-11) and wage information is documented and maintained properly.

Gunderson Dettmer’s lawyers are available to assist in addressing questions you may have regarding the issues discussed
in this Alert. Please contact the Gunderson Dettmer attorney with whom you regularly work. Contact information for our
attorneys can be found at www.gunder.com.
LEGAL DISCLAIMER
Gunderson Dettmer Stough Villeneuve Franklin & Hachigian, LLP provides these materials on its web pages for
information purposes only and not as legal advice. The Firm does not intend to create an attorney-client relationship with
you, and you should not assume such a relationship or act on any material from these pages without seeking professional
counsel.
DISCLAIMER UNDER IRS CIRCULAR 230
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in
this communication (including any attachments) is not intended or written to be used, and cannot be used, for the purpose
of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party
any transaction or matter addressed herein.
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